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Passed by Shri.Adesh Kumar Jain, Joint Commissioner (Appeals)

Tf Arising out of Order-in-Original No. CGST/WS07/OIO-01/AC-RAG/2021-22 OT.
17'..06.2022 issued by The Assistant Commissioner, CGST, Division-VII, Ahmedabad
South

3rflcaaf ar nr vi uar Name & Address of the Appellant / Respondent
Appellant Respondent

The Assistant Commissioner, Mis. Cadila HealthCare Ltd. Zydus Tower,
CGST, Division-VII, Ahmedabad South Satellite Cross Road, Sarkhej-Gandhinagar

Highway,Ahmedabad-380015.
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in the following
way.

National Bench or Regional Bench of Appellate Tribunal framed under GST Act/CGST Act in the cases where
(i)

one of the issues invo ved relates to place of supply as per Section 109(5) of CGST Act, 2017.

State Bench or Area Bench of Appellate Tribunal framed under GST Act/CGST Act other than as mentioned in
(ii)

para- (A)(i) above in terms of Section 109(7) of CGST Act, 2017 .

(iii) Appeal to the Appellate Tribunal shall be filed as prescribed under Rule 110 of CGST Rules, 2017 and shall be
accompanied wit a fee of Rs. One Thousand for every Rs. One Lakh ofTax or Input Tax Credit involved or the
difference in Tax or Input Tax Credit involved or the amount of fine, fee or penalty determined in the order
appealed against, subject to a maximum of Rs. Twenty-Five Thousand.

(B) Appeal under Section 112(1) of CGST Act, 2017 to Appellate Tribunal shall be filed along with relevant
documents either electronically or as may be notified by the Registrar, Appellate Tribunal in FORM GST APL-
05, on common portal as prescribed under Rule 110 of CGST Rules, 2017, and shall be accompanied by a copy
of the order appealed against within seven days of filing FORM GST APL-OS online.

(i)
Appeal to be filed before Appellate Tribunal under Section 112(8) of the CGST Act, 2017 after paying

(i) Full amount of Tax, Interest, Fine, Fee and Penalty arising from the impugned order, as is
admitted/accepted by the appellant, and

(ii) A sum equal to twenty five per cent of the remaining amount of Tax in dispute, in
addition to the amount paid under Section 107(6) of CGST Act, 2017, arising from the said order, in
relation to which the appeal has been filed.

(II) The Central Goods & Service Tax ( Ninth Removal of Difficulties) Order, 2019 dated 03.12.2019 has provided
that the appeal to tribunal can be made within three months from the date of communication of Order or
date on which the President or the State President, as the case may be, of the Appellate Tribunal enters
office, whichever is later.
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F. No. GAPPL/ADC/GSTD/2/2023-APPEAL

ORDER IN APPEAL

Brief Facts of the Case :

The Assistant Commissioner, CGST, Division VII, Ahmedabad South
(hereinafter referred to as the 'Appellant/Department') in terms of Review Order

No. 53/2022-23 dated 08.12.2022 issued under Section 107 of the CGST Act,

2017, has filed the appeal against Order-in-Original No. CGST/WS07/OIO-01/AC

RAG/2021-22 dated 17.06.2022 (hereinafter referred to as the Impugned Order)

passed by the Assistant Commissioner, CGST, Division VII, Ahmedabad South

(hereinafter referred to as the Adjudicating Authority} in the matter of M/s.

Cadila Healthcare Ltd., Zydus Tower, Satellite Cross Road, Sarkhej

Gandhinagar Highway, Ahmedabad - 380 015 (hereinafter referred to as the
'Respondent').

2i). Briefly stated the facts of the case is that a Show Cause Notice dated

28.12.2021 was issued to the Respondent wherein it was proposed that as to
why

i. The ineligible credit ofRs.1,03,50,316/- shall not be demanded and recovered

from them under Section 73(1) of the COST Act, 2017 and as the amount have

already been paid by the noticee, the same shall not be appropriated against
the demand;

u. Amount ofRs.11,28,841/- (1,82,998/- + 9,45,843/-) calculated amo

not be charged and recovered from them under the provision of Sect
and Section 50 ofthe COST Act, 2017;

iii. Penalty should not be imposed on them under the provisions o
122{2){a) read with 73(9) ofthe COST Act.

The Respondent has informed vide defence reply in response to above notice that

they had filed TRAN-1 and carried forward the credit of Education Cess &

Secondary Higher Education Cess (Cess) amounting to Rs.1,03,50,316/- among

other credits in the month of December-2017 as transitional ITC ; however,

pursuant to CGST (Amendment) Bill, 2018, Section 140 got amended to exclude

the ITC of Cess within its scope retrospectively. Accordingly, they have reversed

the ITC of Cess Rs.1,03,50,316/- in GSTR 3B of August 2018. They have also

informed that their E-Credit Ledger (ECL) never went below Rs.1,03,50,316/

from December'l 7 to August'l8 ; that therefore interest liability cannot arise.

2(ii). Further, after having gone through the SCN, relevant
documents and submissions of the Respondent, the adjudicating authority has

observed that the wrongly taken credit of Rs.1,03,50,316/- is recoverable under
Section 73(1) of the CGST Act, 2017 and as the Respondent has already reversed
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F. No. GAPPL/ADC/GSTD/2/2023-APPEAL

the said amount, the same is also liable to be appropriated. As regards to
demand of interest the adjudicating authority has referred Section 50(2) of the

CGST Act, 2017 and observed that liability of interest arises only in the cases

where input tax credit wrongly availed and utilized. Whereas, in the instant

matter the Input Tax Credit in dispute has been availed by the Respondent but
not utilized the same.

Accordingly, in view of above, the adjudicating authority has passed

the impugned order vide which ordered for recovery of ineligible credit of

Rs.1,03,50,316/- u/s. 73(1) of the CGST Act, 2017 and appropriated the same

towards payment made by Respondent.. However, did not order for recovery of

interest and did not impose any penalty under Section 73(9)' and 122(2) of the
CGST Act, 2017.

3. During Review of the said 'Impugned Order' dated 17.06.2022 the

department has observed that the 'Impugned Order' is not legal and proper and

accordingly, filed the present appeal on the following grounds :

- The adjudicating authority has erred in appropriating the demand of

transitional credit of CGST amount of Rs.1,03,50,316/- and dropping the

demand of interest under Section 50 of the CGST Act, 2017, as he is not the

'Proper Officer' to decide such cases, hence Order-in-Original required to be set
aside.

- Section 74 of the CGST Act, 2017 which specify the Proper Officer for

determination of tax notpaid or short paid or erroneously refunded or input tax
credit wrongly availed or utilized.

Further, the Central Board ofExcise and Customs, GST Policy Wing, New Delhi
has issued Circular No. 31/05/2018-GST dated 09.02.2018 regarding Proper

Officer under Section 73 and 74 ofthe CGST Act, 2017 and under the IGST Act,

2017prescribing monetary limits for different levels ofofficers ofCentral Tax.
- In view of above Circular, it is clear that the Depuy Commissioner or

Assistant Commissioner of Central Tax can pass orders in respect of

input tax credit of Central Tax involving above Rs.10 Lakhs and not

exceeding Rupees 1 Crore. Where amount of input tax credit of Central

Tax is more than Rs. 1 Crore, Additional or Joint Commissioner of

Central Tax is the Proper Officer_ for issue of SCN and passing order
under Section 73 and 74 of the CGSTAct, 2017.

- However, without considering the monetary limit prescribed by the Board, the

adjudicating authority has passed the impugned order, wherein amount of

input tax credit of central tax involved was more than Rs. 1 Crore i.e.

Rs.1,03,50,316/-, thereby adjudicating authority has exceeded his power for
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passing the subject order, which is not legal and proper and is required to be'
set aside.

In view of above, the appellant/department has made prayer as
under:

1. To set aside the impugned order.

u. To pass any other order(s) as deemed fit in the interest ofjustice.

4. In response to present appeal, the Respondent has submitted their
submission on 20.02.2023, wherein stated that 

- They had availed transition Input Tax Credit by filing TRAN-I in accordance

with Section 140 of the CGST Act, 2017. They had availed ITC of Cess.
Accordingly, a SCN was issued to them in this regard.

- In response to SCN, they made detailed submission, explaining that they have

already reversed ITC availed in TRAN-I for Cess and are not liable to pay

interest in terms ofSection 50 ofthe CGST Act, as ITC was not utilized by them
till reversal made.

- However, the department/appellant has filed present appeal and contended
that the impugned order is notproper and legal.

- The appellant in the impugned appeal challenged OIO passed by the Assistant

Commissioner, only on the ground that the Assistant Commissioner was not the

proper officer to adjudicate the issue raised in the SCN. However, appellant

failed to appreciate the below facts of the case and submissions made by the
Respondent during adjudication.

- SCN was raised on the ground that Respondent has availed ineligible ITC of

Cess. The ITC of Cess was availed pursuant to law prevailing at the time of)
availing ITC in TRAN-I.

- Pursuant to CGST {Amendment) Bill, 2018 dated 29.08.2018 they reversed the

ITC of Cess amounting to Rs.1,03,50,316/- in GSTR-3B of May 2018 and
August 2018 i.e. before issuance ofSCN.

- While filing appeal, the appellant failed to appreciate the above mentioned

merits of the case and Appeal is filed by placing reliance on departmental

internal Circular No. 31/05/2018-GT dated 09.02.2018, which specify the
levels ofauthority to adjudicate the case basis the monetary amount involved in
SCN issued under Section 73 or 74 ofthe CGSTAct, 2017.

- The appeal is filed only on account ofprocedural lapse. They referred and relied

upon the following case laws which have upheld that the procedural lapse can
be condone-

o Mangalore Chemicals and Fertilizers Ltd. Vs. Dy. Commissioner 1991
(55) ELT 437 (SC) ;
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o M/s. VST Industries Ltd. Versus CCE, C & ST, Hyderabad TMI 24 2017
(1 OJ:

o Welspun Global Ltd. Vs. C.C.E. & S.T. Rajkcot 2023 (1) TMI 543.

5. Personal Hearing in the 'matter was held on 28.06.2023, wherein Mr.

Amit Parmar, Manager and Mr. Vaibhav Vahia, Sr. Manager were appeared on

behalf of the Respondent as authorized representatives. During PH they have

stated that they have already paid the amount before issuance of SCN and no

amount is utilized at any point of time, no interest liability arises, therefore, it's a
case of technical in nature.

Discussion and Findings :

6i). I have carefully gone through the facts of the case, grounds of

appeal, submissions made by the Respondent and documents available on record.

I find that the present appeal is filed to set aside the impugned order on the

ground that the disputed amount of Input Tax Credit involved in present matter

was more than Rs.1 Crore and as per the monetary limit prescribed by the Board

vide Circular No. 31/05/2018-GS7 dated 09.02.2018 the adjudicating authority

was not the proper officer to decide the matter.

6(ii). The issue involved in present matter is that the Respondent has

d transitional credit of ITC of Cess Rs.1,03,50,316/- in light of provisions of

n 140 of the CGST Act, 2017. I find that the availment of said Input Tax

of Cess was disputed by the department and accordingly a SCN dated
..1V2.21 was issued to the Respondent. Thereafter, the Assistant Commissioner,
-Vision VII, Ahmedabad South after having gone through the SCN, relevant

documents and submissions of the Respondent has passed the impugned order. I

find that vide impugned order the adjudicating authority has ordered for recovery

of ineligible credit of Rs.1,03,50,316/- u/s. 73(1) of the CGST Act, 2017,
however, do not imposed any penalty u/s. 73(9) and 122(2) of the CGST Act,

2017 as well as do not ordered for recovery of interest under Section 50 of the
CGST Act, 2017.

6(iii). The department/appellant has challenged the impugned order

under present appeal proceedings mainly on the ground that though the
Adjudicating Authority i.e. AC, Division-VII, Ahmedabad South was not the

competent authority to decide the issue involving amount of ITC of more than

Rs.1 Crore, has decided the matter. I find that in support of their argument the
appellant/department has referred the Circular No. 31/05/2018-GST dated

09.02.2018 issued by the CBEC, New Delhi. I have gone through the said Circular

and noticed that the Deputy or Assistant Commissioner of Central Tax is the
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proper officer in relation to issue of SCN and Orders under Section 73 & 74 of the'

CGST Act, 2017 and Section 20 of the IGST Act, 2017 for Input Tax Credit of

Central Tax (including Cess) wrongly availed or utilized up to the monetary limit

of Above Rs.10 Lakhs and not exceeding Rs. 1 Crore. However, I find that in the

present matter thought the disputed ITC of Cess involved is more than Rs.1

Crore, the AC, Div. VII, Ahmedabad South has adjudicated the SCN and passed
the impugned order.

7. From the above facts, it is clear that the adjudicating authority, the

Assistant Commissioner is not the proper officer to decide the issue of ITC of

Cess involving Rs.1 Crore and above in light of CBEC's Circular No. 31/05/2018

GST dated 09.02.2018. Since, in the instant case the ITC of Cess involved is

Rs.1,03,50,316/- and the Assistant Commissioner has decided the matter,

therefore, the impugned order is not legal and thus require to be set aside being

the order issued by the authority who is not competent to decide the matter.

Further, I am not going into the merit of the case and deciding the case based on
competency of the Adjudicating Authority only.

8. In view of above discussions, I find that the impugned order is not

legal and proper and therefore, require to be set aside. Accordingly, the appeal

filed by the 'Department' is allowed and set aside the 'impugned order'.
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The Appeal filed by 'Department' stand disposed off in above terms.
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(AdesnRa%@Pi

Joint Commissioner (Appeals)
Date: Jct .07.2023
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Superintendent (Appeals)

By R.P.A.D.
To,
The Assistant/ Deputy Commissioner,
CGST, Division - VII, Ahmedabad South.

M/s. Cadila Healthcare Ltd.,
Zydus Tower, Satellite Cross Road,
Sarkhej-Gandhinagar Highway,
Ahmedabad - 380 015
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Copy to:
1. The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner, CGST & C. Ex., Appeals, Ahmedabad.
3. The Commissioner, CGST & C. Ex., Ahmedabad-South.
4. The Dy/Asstt. Commissioner, CGST, Division-VII,' Ahmedabad South.
5. The Superintendent (Systems), CGST & C. Ex., Appeals, Ahmedabad.

«@- Guard FIle.
7. P.A. FIle
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